
9'.a'te of ialifornia. State Water Resources Control Board
Division of Water Rights

P.O. Box 2000, Sacramento, CA 95812-2000
Info: (916) 341-5300, FAX: (915) 341-5400 Web: http://waterriohts.ca.qov

SUPPLEMENTAL STATEMENT OF WATER DIVERSION AND USE
lf the information below is inaccurate, please line it out in red and provide current information.

Notifo this ofiice if ownership or address changes occur during the coming year.

ase Congrlete and Return llhis Form by iIULY L' 2005.
., rhe mail recipient's name, address or phone No. is wrong or missing, please correct.

Osrner of Record: THOMAS KENNEDY; BONNIE KENNEDY;

PRIMARY CONTACT OR AGENT FOR MAIL & REPORTING:

THOMAS KENNEDY
PO BOX 236
MONTGOMERY CREEK, CA 96065

Source Name: JOHNSON CREEK

TributaryTo: MONTGOMERY CREEK

County: Shasta

Diversion Within: NW1/4 of SW1/4 Section 32, T35N, R01E, MB&M

A. Water is Used Under: Riparian claim 

- 

Pre-1914 right

ililil]l

STATEMENT NO.: S010077
CoNTACT PHONE NO.: (916)337-6946

ilr ilil il]t ilril ilil lllil lllil | | lilll lil I I lll llllllllll lllll llll llll
010077%s%2005

2003.2004.2005
S

Year of First Use: 1976

Parcel Number:

Other (explain):

B. Year of First Use: (Please provide if missing above)

C. Amount of Use: Enter the amount (or the approximate amount) of water used each month, using the table below.

Purpose of Use - Specify number of acres inigated, stock watered, persons served, etc.

lrrigation acres; Stockwatering Domestic

Other (specify)

E. Chanqes in Method of Diversion - Describe any changes in your project since your previous staternent was filed
(New pump, enlarged diversion dam, location of diversion, etc.)

F. Please answer only those questions below which are applicable to your projec{

1. Conservation of water
a. Are you now employing water conservation efforts? YES 

-
NO-

Describe any water conservation efforts you have

lf you are claiming credit for water conservation under section 101 1

show the amount of water conserved:

Reduction in Diversions:

Year _ (AF/MG) Year (AF/MG) Year

Reduction in consumptive use:

(AF/MG) Year (AF/MG) Year

I have data to support the above surface water use reductions due to conservation efforts. YES 

-

Page 1 of 2

of the Water Code for your claimed pre-1 914 appropriative right, please

(AFIMG)

(AF/MG) , 4\o'"l
Ng _ \4.\.1u r-' A.Pq{

4'
sT-sUPPL (1-06)



2. Water quality and wastewater reclamation

Are you now or have you been using reclaimed water
a degree, which unreasonably afiects such water for

lf you are claiming credit due to the substitution of
appropriative right under section 101 0 of the Water
supply used:

Amount of reduced diversion:
Year _ (AF/MG) Year _
State the type of substitute water supply:

Amount of substitute water supply used:
Year _ (AF/MG) Year _
I have data to support the above surface water use

3. Conjunctive use of surface water and groundwater

a. Are you now using groundwater in lieu of surface

b. lf you are claiming credit due to the substitution of
Code, please showthe amounts ofgroundwater used:

Year (AF/MG) Year _ .
I have data to support the above surface water use

I understand that it may be necessary to document the water
sought in the future.

a wasiewater treatment facility, desalination facility or
beneficial uses? YES NO

(AF/MG) Year /MG)

NOdue to the use of a substitute water supply. YES

_NO
for a claimed pre-1914 appropriative right under 1.5 of the Water

(AF/MG) Year

due to the use ofgroundwater. YES _ NO

claimed in 'F" above if credit under Water Code 1010 and 1011 is

and belief.

(last name)

and use water on his riparian land. Riparian laniJ mu$t be in the same

I

*"ii".'o'

'Tl"
I

I declare that the information

DATE:

in this report is true to the best of my

20 at

SIGNATURE:

PRINTED NAME:
(first name)

COMPANY NAME:

lf there is insufficient space for

ITEM CONTINUATION

A rioarian rioht enables an owner of land bordering a natural lake or stream
watershed as the water source and must never have been severed ftom the
the severed parcel. Generally, a riparian water user must share the water
of a stream but may not be used to store water for later use or to divert waterr
flows from use of groundwater, or other "foreign" water to the natural stream

An aporopriative rioht is required for use of water on non-riparian land and
there is a surplus not needed by riparian water users. Since 1914, new
Aporopriative rights can be granted to waters'Toreign" to the natural stream

rents of Water Diversion and Use must be filed by riparian and pre-1
exueptions. The filing of a statement (1) provides a record of water use, (2) e

upstream from their diversions, and (3) assisb the State to determine if

The above discussion is provided br general information. For more specific
We have several pamphlets available. They include: (1) Statements of
(3) Appropriation of Water in California.

GENEML INFORMATION AINING TOWATER RIGHTS IN CALIFORNIA
There are two principal types of surface in California. They are riparian and appropriative

rurces of supply by an intervening parcel without resbrvati{n of the riparian right to
lly with other riparian users. Riparian rights may be] used -to divert the natural flow
rhich originates in a different wjtershed, water OrevibustViltored by others, return
'stem.

itorage of water. Generally, appropriative righe mairbe 
j"r.i."O 

only when
rriators have been required to obtain a permit and licenseJrom the State.
stem. I

r
appropriative water users as set forth in Water Code, section 5100 with specific
ables the State to notify such users if someone propcises! new appropriation
nal water is available for future appropriators. I
iormation concerning water rights, please contact an attorfey or write to this office.
Diversion and Use, (2) Information Pertaining to Water Ri$hts in California, and

answers, please use the space provided below.

sT-suPPL (1-06) Page 2 of
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State of California

Memorandum
4{'77

Date: JUL 16 B9a: Statement F j I es 10052, 10073,W,02211 10092
l0l0l, 10104, 10123, 10924
and 10960

W^"" h,^"'b
Katherine Mrowka .

Associate I,JRC Engineer

From ' hlftlffi SFhnrrn RrGHrs
STATE }IATER RESOURCES COilTROL BOARD

subject: ITFoRNRTioN REGARDING THE BASIS 0F RIcHT FoR sTATEMENTS 0F wATER DLVERsIoN AND

USE LISTED ABOVE

During Aprii,1992, the Divis'ion of Water Rights circulated a Staff Analysis qf
Mjnor-Protested Appl'ication 26015. No acceptable hearing requests were filed.
Therefore, the Staff Analysjs js now considered final. The analysjs d'iscusses
the basis of right for the Statements of Wateri Diversion and Use ljsted above.
Therefore, the pertinent pages of the ana'lys'is should be'included in these files.

Attachments



STAFF'' ANAN,YSIS
MINOR PROTESTED APPLICATION

APPLICATION 260I.5
WILLIAM L. and GEORGENE E. RIECK

Unnamed, stream (aka Johnson Creek) tributq.ry
to Montgomery Creek ln Shasta County

APRIL L992

STATE WATER R,ESOUR.CES CONTROL BOARD
CALIF ORT{IA ENTYIRO NMENTAL PROTE CTION .AGENCY
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3. C. L. ROBINSON
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3. R. BROWN
O. D A J BRYANT
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in 1929 and was eventually sold to the djtch water users' The Noticei

specifically l.ists the parcelr.ii.i.nt-io Johnson Creek as the parcels which

the claim was intended to serve.--iherefore, it does not appear that
.Mr. Questini intended the claim to'.itiUtiin a bas'is -of .ight for Par'cels 9

through 23.

6.3 Statements of l,later Divers jons and Use and L'isting of Parcel Ownership

Nine of the
rights. The

Statement
1 0052
I 0073
10077
10092
10101
10i04
101 23
10924
I 0960**

**
**
**

Name
Sp arks
t.latki ns
Kennedy
Troxel I
Caton
Shuffl eton
B'layl ock, et
Klein
Stetl er
Merri I I
Peters en
Renwi ck

Parcel Amount
n 2,500 gPd

20 0.012 cfs
9 0.050 cfs
I 0.325 cfs

13 0.038 cfs
10 0.095 cfs

al. 14 0.032 cfs
19 14,000 gPd

i7 & 18 0.060 cfs
1l
15
15

2?, 23 & 24

Year of First Use
I 976
1979 (Per Protest)
1 976
1883
1963 (Per Protest)
1883'
1883
1979 (Per Protest)
1929
unknown
1883 (Per Protest)z

l?19 toer Protest)

protestants have. f i I ed statements to descr j be the'ir cl a'imed water
' 
Statements are I i sted bel ow;

** No Statement on file for these protestants'

6.4 H'istory of Di spute Regard'ing Water Use

The Division's records indicate that a dispute-arose in 1977 between the

owners of Parceli-f,fo. t ihrough O inO-o*nei:s of Parcels No' B through 2l as to

whether the pre-1914 appropriat'ive rights apparently.jnitjated by John

Questini at divers'ion i'bint R t,.t! ioil Oo.'to fortiiture for a period of
non-use of at 'least five yearc prioi-io igtt. F;;ih;"-jnfottn.t'ibn about the

ditch was obta.in.o frorn t-he "Compiiint for Determination of water Rights,

Trespass, Nui sance and Injuncti oi; 
-fi 

t eO on behal f of l'li I I i am and Georgene

Rieck in Shasta County Superiot couti on HovemUel 3, 1983' Tlg complaint
'rii.g.i'tf',.i-if,. Uppel gilqf *.t-out of service for a substantial period of
time- i n the 1960's and 1970's.

'1982 Field Investigation found that the only
is for fire control. There is Iimited develgpment
been recently sold. The new owner will likely make

the future.

water which has been used
of the Parcel, and it had

benef i t'i al use of water i n

" tgg| Field Investigation found that no water had been beneficiiially used

for a nu*U.. of years. Tie parceli had not been devel oped.

found that no water has been used on these' 1982 F'ield Investigation
parcel s for many Years.
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6.5 Discussion of Pre-1914 Approprjative Right

The 1976 Agreement describes the ditch water right as a riparian right; no
reference is made to any pre-1914 appropriative-right. However, the
Djvision's Johnson Creek adjudication file jndicates that the d'ilch users have
Pfevjously clajmed a pre-1914 appropriative rjght on Johnson Credk. Also, the
ditch users submitted information regarding a claimed pre-1914 aipropriatjve
Ilgnt to support their protests of Appljcatjon 26015.
The pre-1914 claims of right are described in Sectjon 6.2 of this Analysis.

In reviewing water use under claimed pre-1914 right, the following is noted.
F'irst, once an appropriatjve right has been acquired, jt can be miintained
only by contjnuous benefjcial uie of water. Second, regardless of the amount
clajmed in the original notice of appropriation or at the time diversion and
use first began, the amount which now can be rightf'u11y claimed under an
appropriative right initiated prior to December 19,, l9l4 has, in'genera1,
become fixed by actual beneficial use as to both amount and season of
diversion. (see California Water Code Sectjon 1202(;b)). Third, the place of
use or purpose of use may be modified under a pre-1914 claim of right.

The Department of l,later Resources (Dt,lR) investjgated existjng water use in
this area of Shasta County (see ati,achid App'licition 26015 Location Map) and
reported this use jn "Dl,lR Bulletin 22 - Shasta County Investjgation, Ju1y,
19q1". The report summarjzes the lands upon which water was utjli,zed during
1955 

-and 
1956 (see page 66) . The 'irrigated I ands are shown on DWR Pl ate 15-

mfP, dated 1960. Bulletin 22 indlcates that less land was irrigated in 1960
than is present'ly imigated. The DWR maps indicate that only Piicels 8, 15,
16, 17 and 18 were irrigated in 1960. The map indicated that Par:cel l2 is
withil the boundaries of irrigable lands. The'remaining parcels,were not
incl uded within the presently irrigated or jrrjgablg areai. Final ly, the 1956
VrS.G.S. Montgomery Creek quadrangle map shows no houses on Parcels 9 through
?4. The only resjdence whjch exjsted at that time was located on Parcel 8.

Many of the protestants have indicated that water use began on thejr parcels
prior to 1960, though their personal domestic use was initiated at a later
date. The D|.lR map provides irseful informatjon on the limits of the actual
irrigated area in 1960. The Divjsion's 1982 investigation found that no water
use was occurring on Parcel 15. Thus, it appears that irrigation of thjs
parcel had ceased by 1982. Irrigation of Parcels 19, 20 and 2l was apparentlyjnitiated after 1960. Eased upon this informatjon, Divisjon staff concludes
that total water use for irrigation purposes has jncreased beyond historic
I evel s after 1950.

Water use for domestjc purposes also appears to have increased af,ter 1914. A
summary of annual water development by the djtch users was obtained by adding
together the annual use listed in the Statements (see Section 6.3) or obtained
by investigation (see Section 7.0 for this data).' The first coluinn represents
data obtained from the Statements, unless otherwise noted.
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0uantitv Date Use Eegan Parcel Numbers

0.357 cfs 1883

0.060 cfs 1929

0.038 cfs 1963

0.073 cfs 1976 9, L2, 16

0.034 cfs 1979

Total 0.562 cfs

8,14(Dl,lRBulletin?2indicatesthatParcel14was
n6t-iriigated in 1960 and the 1956 U'S'G'S' map

shows no-house on th js parce'li. Therefore, it does

noi ipp".i tt'at there is a valid-qtg-1914.tltlT-lr
iigni'Io 0.007 cfs (per.l982 field investigat'ion)'
il;;; an 1883 prjoritv is claimed for Parcels l0
ino is, uut thb 1982 investjgation found that no

nii.i was be'ing used on these parcels')

17, l8 (0.072 cfs per investigation)

l3 (per Statement, 0.0093-cfs per investigat'ion)
(Domestic use on iarcels l7 and t8 is said'to have

i;;;;-in-tgog--irrigation use. on these parcels.began
in"igzg. All water-used on these two parcels is
listed above under Year 1929.)

lg, 20 (0.026 cfs perinvestigation)

( Investigati on concl uded use irs 0 ' 3.3 qf s-'- w[ereas
'ltJut."ljsted jn the Statements is 0'56 cfs')

Seven of the ten protestants have indicated that their use was injtiated after
igos. Further, p;;i;;t;;l-inuiri.ton-(Parcel l0) has indicated that, his use

b;;;; in-ie8:.'fio*.u.r, the 1982 field jnvestjgation found that water use on

if''. inuffleton parcel wis ljmited to fjre proteit'ion. Based up91 t!,e
jnformat'ion ,u,n,niriied iUove, it-appears that use of roughly 0'35 cfs was

in.itiated prio1^ io tgtq. Us6 of ibbut 0.21 cfs (balance of co'lumn 1) was

apparently injtiated after 19I4.

The 0.35 cfs noted above (statement 10092'l'ists 0.325 cfs) js used on Parcel

B, which also obtajns water from the Bass-0vert.y.t-Oiich'under pre-'1914 claim

;i;ighl.- Division staff estimates-tnit only-pa-r't of the 0.325 cfs pre-1914

ii.ir6J right for parcel 8 was ouiiin.o rror Jbhnson Creek because P,arcel 8 is
better s.ituated to obtain water lrJm the Bass-Overmeyer Ditch..,Parcel 8 may

also obta.in water from the unn.r.d-itream which originates on the north side

of Highway 299.

Prior to the 1975 settlement of the Estate of Alice May Lattin, the Upper

Oitifr was maintV-uiea to proviOe-witer for irrigation purposes. As noted

above, the 1960 DI,IR map ind'icates ih.t tot.l jrliqatjoh use increased after
1960. Thus, Divisjon ltaff.on.irJ.i tnut the'inirease in domestic use has

not been offset by a reduct'ion in irrjgat'ion use and total water use has

i ncreased.'

The pre-1914 cla'im of right filed by John Questjnj states that jt was filed to
.injtiate a right for parcels 2,4,-"5, o and g. Ni.-questini'ind'icafed that "l
intend to diu.ti ii UV ftute.nd iitit'in size adequate to carry the



Appl jcation 26015 t0

?mgylt.appropriated." It does not appear that Mr. Questini intended toinitiate a right for Parcels 9 through Zl. Evenlif a right was establishedfor these parcels, the rjght would have become fiixed by ictual benefjcjal use.It cannot be enlarged at thjs late date to accommodate the water users who
have recently in'itiated use. Water use has increased since l9l4 and it doesnot appear that the new uses can be classjfied as maintenance of any
Pi9-gIisting applgPliative r!Sh! that may have exjsted. Thus, it aipears that
lfg :,laimed.p19-1914 appropriative right is inadequate to cover presbnt uses
3!d !!e protests tilgo by the owners of parcels 9,.10, lz,13, 15, 16, 17,18,19, 29,12, 23 and 24 cannot be majntained. The prot6st iitei by the'own.r-ofParcel 14 can only be maintained jf domestic use iras been ongoin! since
December -tr9, 1914, because Division records indicate that thE tproperty was nothistorically irrigated. However, the 1956 u.s.G.s. Monigomeiy'crbek 

-

quadrangle.mlP-indjcates tha,t there was no house on Parc6l l4-jn 1956. Thus,the protest filed by 81ayiock, et al. (Parcel 14) should be dismissed. Onlythe protest filed by Troxell.(Parcel-8) based upon a pre-i914 claim of righi
should be maintained. Divisidn staff notes that Merrill, the owner ofParcels ll and 21 did not protest Appiicatjon 26015

6.6 Riparian Claim of Right

The recorded water supply agreement (see Section 6.1) states that the basis ofright l: riparian. A riparian right'is ljmited to the amount which isnaturally tributary to the. property, exists by reason of ownership of landabutting upon a.stream or bbdy'of witer and aifords no basis of right to use
I1t9r upon nonriparian land. (Rancho Santa Marqarita v. Vail, ll C;].2d 50i,
P9Pl2d533)'Theshadedared,theapproximateboundary of the land withjn the waterrshed of Johnlon Creek, which i! ttreextent of the lands riparian to thii source. The riparian riqht for use of
Johnson Creek water dggt not appear to extend to Partels g tl'idrgh 23 beqausethe lands are not withjn the witershed'of the source. The propeity owners (of
Parcels 9 through 23).may be served under riparian claim of'ri6nt irom theother three souices irrow-n on the Location Map-(at'locations c, E, and I) ifthe djtch was established prior to subdjvisjbn'of the ranch anO ine ripirianright was preserved.

Parcel 8 is within the watershed of Johnson Creek. In order to divert water
uhder claim of riparian.right, the diverter must use the water on rjparian
land but need not own the iand at the point of diversjon. That is, iuchdjverter may divert at a point upstream from his land so tong qs permission isgranted to use that point of d'ivers'ion, and intervening l and"ownei^s betweenthe point of diversion and the place of use are not adiersely affected by iuchpractices. (Ttlrner y. James calal co., 155 cal. 92, 99 p. sz:o (1909)) To usethe point of djvers'ion on BLM-Tand-Jhe water must pass througi tf,e'Rieckproperty in the ditch (he appears to be riparian on the porti6n of his landwhich is withjn the watershbd of Johnson Ci^eek). The RiLcks object to the
claimed riparial giversjon by the ditch water users and ftled-i'-Complaint for
Determination of tlater Rights, Trespass, Nuisance and Injunction .in the
shasta county Superior court on Novbmber 3, 1993. Due t6 the eipense of
PYr:ulng this matter in Court, Mr. Rieck has expressed his desirb for the
Divjsion. to .proceed wjth a determinatjon of whelher App'l jcation 260i5 shculd
be permi tted. I
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6.6.1 Conclusjons Regarding R'iparian Rights of Protestants

It does not appear that water from Johnson Creek which is conveyed by the

Upper ditch can be used on parceis g-liiiougf,.23 under a.iparian clajm of
tlgnt because tneie-pii..i, .t. 'io..t.O ouiside of the watershed of
Johnson Creek. Further, it appeaii-tnat Parcel 8 cannot be served under

riparian cla'im of right because ih; i;;a.wner at the poi.nt.of^djversjon' the

Riecks, have denied iccess to the"ioi;l-;i diversion'and the Riecks clajm that
[fr.-pi"tent diversion is adverse-t5-tneir riparian.r]gli:,.1t^llotars that
this element of the protest based-on injury to vested-rights-snoir'td 6e

dismissed becaut. tt'i protestants do noi appear to have a val'id basis of
riparian right for Johnson Creek.

7.0 AVAILABILITY OF UNAPPROPRiATED ltlATER

As descri bed the protest f j'l ed bY the eau, the ProPosed diYef:jon season

th the times when" unapprofuated water i s avai I abl e as

-S1ate tJater Board in bbc'isidn. 1045. The appl icant may
i s 'inconsi sten

1045. The aPPlicant maY bedetermi ned by th tate Water Board in
entitled to water suant to an are. oi origin\inciple' However,.this
ana'lysis is sjlent on nis issue because of 6tf,ei^\atb Water Board-dec'isions
which affect water avai ility in this watershed discussion ofity in this watershed (s\

revious aPPf icant, Paul RDecision 1594 below). Th out, agreed to the
ol I ow'ing permi,t term to ss the water avaj I abi 1 i tY

flow undi ni shed dovlnstream. "

Divjsion staff ao\not recommend'inclusion d\the proposed-permit.t'erml
' :d term would requireJohnson Creek is a p\ennial stream. The propo\

y;.;;>u1ing ih.-tunt.t moi'1's an\ne Riecks.would,not-be
ablle to di vert *'.[.i-unJbXii pari an cl aim of ri ght \ tnese. ci rcumstances '
Atternatives to i;;ir;i;; t -\it'is term exist and app\to be l93tibl9' In

Dec.ision 1594, th;-Siite WateNoard found that thbr. i\q.unapprop,rilt:9^
ater avai I abt e rror-iu". ii-inX,tsh Ausust 31 to approve\vqrsl91f Rl, J:tt

one cfs from any iriuui.iv ;i<t1r.-Sin riinciscb'Bay-Sa\aquit-99lLi
lljN]irr;i;r;iii.l' Roushly o-n.-n.r\i-in. Riecxs propertv \oca'ted within
;;;'ilh";on Ct.ef watersfred- (see Locat\Map) and mav be serve\99.1.,^,^
;i;.;;:X{.i'=oi-;;;;t: -H.;;;;';-ii; 

ib}1i[lti'. Iois not indicaV wh jch

part of theprcel' ;ili'u. iliueo'uno'*,!'o\illl::-ft::$: * :::)N."+l:if,!in.r r.iv\ riparian portion of the Rieck\operty.yill !. t9
;;";;;;r;l tnii\.'optioni for issuance of a p'e\t authorizins vear-r
apprbiriation of w\ should be investigated \ :

gne option is to autho\ continual diversion (January\thrgugh Ddcember 3i)
;;".-;;i;l eicnange contr\is entered'into w'ii,n tfre ln.\Countv wtlgl
ng.n.V-iinit is one of the a\natlves suggested by lhg BYN to resolve

it,s protest) .nJ is consistent\tn iiaie'Wiier goird Dec'isio\]lS:-..11^:
*!tir"l,*ir,l..6.-.ortract i s obta j n€-lj...i; iou.i-iurmer d i vers'ion, t\ any permi t



. DTVISION OF.1VATER NTCITTS

sTATE!\tEliT OF WA'rEIt DTVERSION AND USE
(f$t h aot r lrto ntfii

titt ct*at''dj,uB ba tvwtuttotlqlbb r'tttanb *

'8a'

p'';ff,'d,;iiffi

"flf,t :3 pil 4 26

,L Namc of pc--son dircrt!6 rvater

B. Nanre of body of wetcr at oI dirlrriori

lincr or promineot local hndcrarla

D. Naroe o{

E. Capocity of di,rersion uorks
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